a newsletter from
mannheimer swartling
september 2017

contact

If you have any questions about this
Legal Update, please contact any of the
following members of Mannheimer
Swartling’s Public M&A and Equity
Capital Markets Group:

stockholm

Eva Hägg, +46 709 777 460
eva.hagg@msa.se
Thomas Wallinder, +46 709 777 413
thomas.wallinder@msa.se
Patrik Marcelius, +46 709 777 339
patrik.marcelius@msa.se
Nina Svensson, +46 709 777 471
nina.svensson@msa.se
Emil Boström, +46 709 777 112
emil.bostrom@msa.se

malmö

Hans Petersson, +46 709 777 866
hans.petersson@msa.se

Madeleine Rydberger, +46 709 777 870
madeleine.rydberger@msa.se

helsingborg

Åsa Hansdotter, +46 709 777 209
asa.hansdotter@msa.se

göteborg

Johan Ljungberg, +46 709 777 631
johan.ljungberg@msa.se

mannheimerswartling.se

published to provide
general information
and not as legal advice

Swedish Takeovers
– Legal Update

Revised Swedish
takeover rules
introduction

The Swedish Corporate Governance Board has recently
published revised Takeover Rules. It is expected that the
revised rules will enter into force on 1 November 2017. This
alert summarises c ertain proposed key changes.

calculation of minimium price following
an indirect acquisition of target shares

The new rules introduce changes to the minimum price that
must be offered as a result of an indirect acquisition of target
shares. These changes have been made in response to the
debate generated by HNA Tourism Group’s mandatory offer
for Rezidor triggered by the indirect change of control of
Rezidor that HNA Tourism Group’s acquisition of Carlson
Hotels resulted in. The changes are particularly relevant to
mandatory offers triggered by an indirect change of control.
An indirect acquisition that triggers a mandatory bid occurs
where a bidder acquires shares in one company (Company A)
and Company A itself already holds shares in the target
company (Company B). Where the acquisition of shares in
Company A results in the bidder becoming the parent
company of Company A, their shareholdings in Company B
are aggregated and, if the total shareholding reaches or
exceeds the 30% mark, the bidder is required to make a
mandatory bid for Company B. Under the current rules, the

price in the mandatory bid must in such case not normally be
less than the average stock market price of the target shares
during a period of 20 trading days prior to the announcement of the indirect acquisition (the 20 day average price).
In response to the debate generated by HNA Tourism
Group’s mandatory offer for Rezidor, the new rules introduce
new requirements in respect of the minimum price to be
offered as a result of indirect acquisitions of target shares.
Under the revised rules, the price in the mandatory bid must
not be less than the higher of (1) the 20 day average price and
(2) a price per Company B share on the basis of the portion
of the purchase price for Company A that the bidder has
allocated to the shares in Company B (i.e. on the basis of the
bidder’s categorization of the purchase price for Company A
into Company A’s stake in Company B and the other assets
of Company A). The new rules require the bidder to disclose
how it has categorized the total purchase price for Company
A into Company A’s stake in Company B and the rest of the
assets of Company A and the basis for such categorization.

new requirements on equal treatment
where a securities alternative is required

As with the current rules, the new rules require a bidder to
provide a securities alternative to the target shareholders,
where, during six months prior to the offer or during the
course of the offer, the bidder and/or its concert parties have
acquired more than 10% of the target shares in exchange for
securities. However, unlike the current rules that require the
securities alternative to be provided on the same value basis,
the new rules require such securities to be offered on the
basis of the same number of securities per target share.
Furthermore, where a securities offer is required as a result
of pre-offer acquisitions of target shares in exchange for
securities, the new rules introduce an obligation to provide a
cash alternative on the basis of the same value, unless the
vendor is required (under a lock-up undertaking or similar)
to hold the securities received until either the offer has been
terminated or the offer consideration has been paid to
accepting shareholders.
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regulatory approval to enable prompt
payment of the offer consideration

The new rules set out stricter requirements in respect of the
receipt of regulatory approvals for the transfer of funds to
enable payment of the offer consideration. In response to the
debate generated by HNA Tourism Group’s mandatory offer
for Rezidor where the Securities Council permitted HNA
Tourism Group to delay payment of the consideration for
several months pending receipt of final approval by the State
Administration of Foreign Exchange (SAFE) of the People’s
Republic of China, the new rules require the bidder to
ensure that it already at the time of the offer announcement
either has received or will receive all necessary regulatory
approvals for the transfer of funds to enable payment of the
offer consideration as soon as possible following completion
of the offer. This also means that the completion of an offer
may not be made subject to a condition relating to the receipt
of regulatory approvals for the transfer of funds to enable
payment of the offer consideration.

super-equivalent requirements for auditor
review and pro-forma financials abolished
In the case of a securities exchange offer, the current
takeover rules set out requirements for an auditor review
of the offer document and the preparation of pro-forma
financials that are additional to the requirements of the
EU prospectus regime. The new rules abolish these super-
equivalent requirements, aligning the takeover rules with
the standards of the EU prospectus regime.

higher level of fines for takeover
rule breaches

The new rules introduce higher maximum fines that may
be imposed on a bidder for non-compliance with the rules.
Under the new rules the maximum fine is SEK 500,000,000,
five times the maximum fine under the current rules. The
factors for determining the level of financial penalty include
the impact of the breach on the integrity of the securities
market, the deal value, the harm caused by the breach and
the benefits obtained from the breach.
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