


general parental benefits). A condition for simultaneous parental
benefits is that both parents apply together for this at the Swedish
Social Insurance Agency (Sw. ). The so-called ten
“father days” in connection with the child’s birth are not affected
by changes to the double day benefits.

The equality bonus will be simplified and connected to payment
of the parental benefits instead of the current tax reduction. The
Social Insurance Agency decides equality bonus matters. Now the
bonus will be calculated and paid out monthly to the child’s par-
ents without application and will amount to SEK 50 per bonus day
for each of the parents. According to the legislative changes, bonus
days are days for which parental benefits are drawn by the parent
who has taken out least parental benefits. Where the parents have
drawn parental benefits for an equal number of days, the days for
which one parent has taken out parental benefits qualify as bo-
nus days. Bonus days do not comprise those days for which both
parents have simultaneously drawn parental benefits (i.e. the so-
called double days described above). The same applies to the first
60 days for which one parent alone has taken out parental benefits.
In cases of a totally equal use of parental benefits, the equality
bonus will continue to amount to SEK 13,500 as before. If the
par-ents choose to be at home simultaneously during the 30 dou-
ble days, the total bonus will instead amount to a maximum of
SEK 10,500.
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PROPOSED NEW RULES IN POSTING OF WORKERS
ACT AND CLARIFICATION IN EMPLOYMENT
PROTECTION ACT

The Swedish government has published a memorandum in which
it is proposed that new rules be introduced in the Posting of
Workers Act. Foreign employers who post employees to Sweden
for periods exceeding five days shall be obliged to notify the post-
ing to the Swedish Work Environment Authority (Sw.

) and to choose a contact person in Sweden. The sanction
for failing to do this is a special fee. An employer who neglects to
notify changes to the business, submits an incorrect or insufficient
notification or nominates a contact person that does not fulfill
certain duties can be ordered to make corrections under penalty
of a fine. The purpose of these proposals is to satisfy the need of
Swedish trade unions to be able to contact foreign companies that
post workers to Sweden.

Furthermore, a clarification in section 4 of the Employment
Protection Act has been suggested. An employee shall be enti-
tled to request that a court declares a fixed-term employment
to be a permanent employment if the fixed-term employments
and probationary employments under the Employment Protection
Act are combined in such a way that constitutes abuse on the
employer’s side.

It is suggested that the legislative changes enter into force on
2 July 2012.
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News from the courts

QUESTION AS TO WHETHER DISMISSAL BASED ON
ABUSIVE AND THREATENING COMMENTS ABOUT
CO-WORKERS AND THREATS AGAINST A SUPER-
VISOR WAS LEGALLY VALID

On 19 February 2010 an employee was summarily dismissed from
his employment as an engine driver at the train operator SJ. By
June and July 2009, the employee had already sent a large number
of e-mails to one of his superiors. The e-mails included informa-
tion on poor conditions experienced in the engine driver’s working
environment. The superior had replied to some of the e-mails and
had on two occasions pointed out that the employee’s mode of
expression was troublesome and disparaging and, furthermore, that
the employee should instead direct his complaints to his produc-
tion manager. During the period October to December 2009, the
employee subsequently posted comments and e-mails on the open
Internet discussion forum of the Swedish Engine Drivers’ Union
(SLFF). The comments and e-mails contained insulting and dispa-
raging comments, as well as veiled threats directed at individuals
within SJ’s management. Similar comments were also published by
the employee after the dismissal. In December 2009, the employee
had moreover verbally threatened a superior.

Taking all circumstances of the case into account, the Labour Court
held that the employee had acted in a way that could not reasonably
be accepted in any legal relationship, that he had grossly neglected
his obligations towards the employer and that, as a consequence, the
dismissal was legally valid.

The Labour Court put considerable weight on the fact that the
employee’s behaviour had continued during a fairly long period
of time, even though the employer had pointed out on at least two
occasions that his mode of expression was unacceptable.

SLFF emphasised that the employee had not received any warn-
ing from the employer regarding his way of expressing himself. The
Labour Court commented that the employer should have made clear
to the employee in a more explicit way that his behaviour was unac-
ceptable and that his employment was in danger. Considering the
other circumstances of the case, however, the Labour Court did not
find that this had any impact on the outcome. (Labour Court judg-
ment 2011, number 57)
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QUESTION AS TO WHETHER BLOGGING ON

THE INTERNET CONSTITUTED GROUNDS FOR
SUMMARY DISMISSAL

A policeman, employed by the police authority, had under a fic-
titious persona published sexist comments on a public blog on the
Internet. The blog primarily contained posts regarding police work.
The blog caught the attention of the tabloids and it was established
that the posts were written by the policeman. As a result, the police-
man was sent home from ongoing service abroad and was later sum-
marily dismissed. Before the dismissal, the policeman had been on
sick-leave due to a crisis reaction resulting from the handling of the
blogging incident. The police trade union brought an action against
the state, claiming that the dismissal should be declared null and
void. The trade union claimed that there was not even just cause
for ordinary termination of employment because the policeman
had merely exercised his constitutional right to freedom of speech
by publishing comments on the blog. The state argued that the
blog reflected views which were inconsistent with the values of
the police authority and that the blog had damaged confidence in the
police authority. In addition the state claimed that the publication
had in any event led to such severe cooperation difficulties between
the policeman and the authority that the summary dismissal
was justified.

The Labour Court established that the policeman had acted within
his constitutional right to freedom of speech. In addition, the
policeman had written the posts in his spare time and not during
working hours. The negative consequences of the policeman’s
exercise of his freedom of speech, such as loss of confidence and
reputation, must be endured by the state. As regards the cooperation
difficulties raised by the state, the Labour Court established that the
employer should in the first instance have handled this other than
by way of summary dismissal. The Labour Court held that there
was not even just cause for ordinary termination of employment and
declared the dismissal null and void. The policeman was awarded
general damages amounting to SEK 125,000, as well as compensa-
tion for wages and vacation benefits.

Furthermore, the question arose as to whether certain actions of the
state, in connection with the dismissal, had caused the policeman’s
crisis reaction and thus, caused him compensable economic harm.
The Labour Court described previous cases which showed that an
employee is not entitled to monetary damages from an employer in
case of sick-leave since the employee is not at the employer’s disposal
during such leave. The court noted that there was insufficient causal
connection between the state’s actions and the policeman’s incapac-
ity to work. Consequently, this part of the trade union’s claim was
rejected. (Labour Court judgment 2011, number 74)
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Other

REVIEW OF THE REGULATIONS ON UNFAIR
DISMISSAL DISPUTES

The Swedish Government decided on 15 September 2011 to appoint
an investigator to review the regulations on unfair dismissal disputes
and to provide suggestions on how to limit employers’ costs related
to such disputes. The purpose of any new regulations would be to
promote new jobs.

The investigator shall, inter alia, consider the alternative that the
employer should not be obliged to pay salaries during unfair dis-
missal disputes. Today, an employee who believes that there are no
grounds for termination of employment and therefore requests that

the termination be declared invalid has, as the main rule, a right
to remain employed during the period when the dispute is tried in
court. Only if it is obvious on the face of it that the termination is
legally valid may the employer, through an interim decision by the
court, have the employment declared terminated during that time.
Jonas Malmberg, Professor in private law at Uppsala University, has
been appointed investigator to perform the review. The report is to
be presented by 28 September 2012 at the latest.
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MANNHEIMER SWARTLING'S EMPLOYMENT AND
PENSIONS GROUP WISHES YOU A HAPPY NEW YEAR!

Mannheimer Swartling is the leading Nordic commercial law firm.
Our clients range from many of Sweden’s and the world’s leading
companies to medium-sized businesses and organizations. Common
to all our clients is that the law plays an integral role in their commer-
cial success. This drives us to continuously maintain our position at
the forefront of our industry and attuned to the needs of our clients.

We are a full-service firm with approximately 400 lawyers who
are specialized in different practice areas of commercial law. Our
teams are also organized by industry groups to ensure that we are

fully knowledgeable about industry-specific needs and challenges.

By combining the highest quality legal skills with industry know-
ledge, we offer our clients commercial legal advice with added value.

Mannheimer Swartling has offices in Stockholm, Gothenburg,
Malmé, Helsingborg, Frankfurt, Berlin, Moscow, St. Petersburg,
Shanghai, Hong Kong, Brussels and New York.
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